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Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech, or of
the press; or the right of the people peacably to assemble, and to petition the
Government for a redress of grievances.
--First Amendment, United States Constitution
The First Amendment guarantees that "Congress shall make no law ...
abridging the freedom of speech.... " The founding fathers clearly recognized
the importance of freedom of speech to a democracy, and thus provided for its
complete protection. A democracy, however, requires both liberty and order if
it is to be effective. The problem, then, is balancing the needs of freedom and
civil order in a manner that least restricts liberty, yet still maintains the order
that is crucial to the life of a democracy.
The on-going debate over the scope of protection provided under the First
Amendment reflects these conflicting needs of democracy. There are basically
two schools of thought on the Freedom of Speech, and the views and arguments
of the American Civil Liberties Union ACLU) and scholar Walter Berns, author
of The First Amendment and The Future of American Democracy, provide an
insightful and thorough representation of these two opposing schools.
On one side of the debate is the ACLU which holds that any infraction of
liberties weakens all liberties, and that to let a liberty be violated anywhere is to
let that liberty, and democracy, be eroded for all. Accordingly, the ACLU
strives to protect and defend the Freedom of Speech and enforce the limitations
on govemment--as they interpret them-- set forth in the First Amendment. On
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the other side of the debate individuals such as Walter Berns, while believing in
freedom of speech, argue that excessive freedom or abuse of liberty is licentious,
and therefore incompatible with and destructive of democracy.
The differences between the two schools of though are easily magnified in
today's society where "speech" includes gestures, symbols, art, cinema, and even
flag burning, nude dancing, and pan handling. Indeed, today's debate over free
speech protection is urgent as its outcome has the power to shape the morality of
the country and the very future of American Democracy. It is my intention,
then, to present thoroughly the reasonings and conclusions of the schools of
thought represented by the ACLU and Walter Berns, and further, to critically
examine the heart of this debate which lies in the fundamental differences
between their philosophies and views on human nature.
The ACLU traces its beliefs on the First Amendment and the Freedom of
Speech to James Madison, Thomas Jefferson, and the other framers of the Bill of
Rights. These men of the Age of Enlightenment eschewed the intolerances of
earlier times believing instead in the power of reason, the quest for truth, and the
perfectability of human society. Clearly, freedom of speech and liberty of
inquiry were essential tools for the debate and dialogue the Founders found
necessary for human progress.
Another product of the Enlightenment Era on which the ACLU draws is
the questioning of authority. The Framers understood the ability of government
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to preserve itself buy enforcing suppressive measures to silence its opponents.
The framers thus took the libertarian view that citizens have the right to say
anything and everything which his or her passions suggest about government,
even if the speech is false, scandalous, and malicious. Speech was to be held
above the power of criminal penalties; only overt acts against the government
could be punished.
There are four main reasons why the ACLU believes freedom of speech is
essential to a free society. First, freedom of speech is the foundation of self
-fulfillment. Speech enables an individual to realize his or her full potential as a
human being. The right to express thoughts, desires, and aspirations, and to
communicate freely with others affirms the dignity and worth of each and every
member of society. Freedom of speech, therefore, is an end in itself and should
not be subordinated to any other goals of society.
Second, freedom of speech is crucial to the attainment and advancement of
knowledge. The ACLU draws upon the words of John Stuart Mills who held that
enlightened judgment is possible only if all facts and ideas--regardless of their
source--are considered so that every individual can test their conclusions against
opposing views. Furthermore, the right to free speech is not contingent upon the
content of an individuals opinion. Regardless of whether the view is a truth or
falsity, good or bad, socially useful or detrimental, it should be protected. All
points of view should be represented in the marketplace of ideas so that society
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can debate and discuss them. Wendell Phillips during his Phi Beta Kappa address
at Harvard College stated "Men are educated and the state uplifted by allowing all
--everyone--to broach their mistakes and advocate all their errors." And again in
the words of John Stuart Mills in On Liberty, "It is error alone which needs the
support of government. Truth can stand by itself."
The third reason why the ACLU contends that free speech is essential to a
free society is for our system of self-government. Tyrannies thrive on the
ignorance of the masses. For United States citizens to be truly sovereign, the
determinists of their own fate and of their elected republican government, they
must be well-informed and knowledgeable. They must be exposed to and have
access to all information, ideas, and points of view. A free society requires an
informed and enlightened people.
Fourth and finally, the freedom of speech provides a check against possible
government corruption and excess. Any restrictions on the freedom of speech
gives the government the power to decide how and against whom the restrictions
should apply. The more power the government has, the easier it is for it to
utilize that power to suppress unpopular minorities, criticism, and dissent. The
ACLU thus believes vehemently that the government should never abridge the
freedom of speech.
Hence, the ACLU supports the protection of all speech. In regard to
political speech, which is at the heart of the First Amendment, the ACLU upholds
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the right of all persons to speak regardless of possible threats to national security,
the damaging words of racists and hatemongers, or those espousing anti
-democratic political doctrines. In fact it is these extremely ugly speech situations
which the ACLU views as the ultimate test of a free society. The ACLU thus
contends that its only integrity of purpose is its willingness to defend those with
whom it totally disagrees. In the words of Voltaire, which have come to
symbolize the driving force of the ACLU, "I may disapprove of what you say,
but I will defend to the death your right to say it." Popular and palatable ideas do
not need protection, unpopular speech and offensive doctrines do.
Many people are uncomfortable with the ACLU's support of speech which
is thought to jeopardize national security. The ACLU holds, however, that if the
government is allowed to limit speech in the interest of "national security" that
this vague term will eventually be construed too broadly and used to justify the
suppression of information which is vital to public discussion. The ACLU
believes that national security, like all other government interests, must be served
only in ways that uphold the tradition of respect for individual rights.
For the same reason, the ACLU also upholds the free speech rights of
racists, hatemongers, and those advocating anti-democratic political doctrines . If
the government had been authorized by the Constitution to evaluate the content of
speech and then disallow what it judges to be irresponsible or wrong, then all
individuals would be in danger. No one interested in human liberty should
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support or permit repressive measures against their antagonists because it creates
the danger of setting a precedent against oneself. No matter how ignorant or
harmful others may regard the speech, it has a right to be heard. In the words of
Justice Felix Frankfurter, all people within the United States have the right to
freely express themselves even if they "speak foolishly and without moderation."
The laws of a free society must apply to everyone in it.
Even the speech rights of groups such as the Ku Klux Klan and the
American Nazi Party are supported by the ACLU. It is the Union's belief that
the country's best protection against a totalitarian overthrow is our toleration of
hateful speech. In other words, if the Klan and the Nazis are allowed to express
their political views in the open, there will be no reason or need for an
underground movement. By allowing racists and totalitarians to speak, they will
be exposed to ridicule, scorn, and counter demonstrations. In fact, the ACLU
feels that the correct response to hateful speech is more speech, for, in the words
of Justice William 0. Douglas, "The function of free speech under our system of
government is to invite dispute. It may indeed best serve its high purpose when it
invites a condition of unrest, creates dissatisfaction with conditions as they are, or
even stirs people to anger."
Thus, the ACLU believes that liberty should not be limited and,
accordingly, that all ideas belong in the free marketplace of ideas. The principles
of the First Amendment are indivisible; extend them on behalf of one group and
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they protect all groups, deny them to one group and all groups suffer. All speech
must be tolerated in a free society in order to live up to the very principles set
forth in the Constitution by the Founding Fathers.
Walter Berns, in the spirit of the freedom of speech, extols a very different
view point than that expressed by the ACLU. He feels that it is precisely because
of the principles set forth in the Constitution that the government of the people,
by the people, and for the people, has the right, duty, and even obligation to
oppress intolerance. If everything is tolerated than intolerance.is tolerated and
the logical conclusion in Bems's mind is that this position equates the ideals of the
Constitution and Democracy, with the views and doctrines of totalitarians. In
other words, if society can not or will not judge between these severely opposing
views and choose to suppress the speech of totalitarians, then society has chosen
the standing that it would be better to be ruled by totalitarians than to suppress
them! Too much tolerance through excessive freedom will cause a democracy to
deteriorate into tyranny.
Furthermore, Berns does not believe in the free marketplace of ideas
theory. Again, he contends that if intolerance is tolerated and those who would
destroy liberty are given a chance to speak, this insinuates that the Founding
Fathers intended to establish a free marketplace of ideas even at the price of
republican government. It insinuates that the Fathers guaranteed freedom of
speech as an absolute, but they did not care if it was abolished. On the contrary,
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Berns states that the Fathers intended free speech only as a condition to
republican government and a means to a democratic end, not as an end in itself.
In Madison's words, freedom of speech is an essential element of the process
whereby the people choose the members of the government, and "the right of
electing the members of the Government constitutes ... the essence of a free and
responsible government."
Berns strongly believes that democracy stands on self evident truths and
those who would not guard those truths themselves do not need or merit
protection. He holds that the freedom of those who would take that same
freedom away must be prohibited. One cannot claim a constitutional right to free
speech when that speech advocates an overthrow of the underlying constitution.
A democracy has the right to preserve itself and an anti-democratic organization
cannot expect to find shelter behind the rights it denies and the guarantees it
repudiates. If the official view of the Constitution is that all political doctrines
are equal and none is erroneous, this seems certain to undermine Americans
attachment to republican government.
In fact Berns feels that America's republican government is most
threatened by the weakness of the free society's attachment to democratic and
republican principles. In wartime, for instance, good citizens willingly submit to
measures essential to the national security and welfare. Berns agrees with the
words of Woodrow Wilson, "The authority of the government to exercise
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censorship is at times absolutely necessary to the public safety." It is Berns's
belief that it is the public safety and the public morality which is absolutely
necessary for the liberty and order of a successful democratic government.
The purpose and power of absolute free speech, then, is not always
compatible with the ends the government is entitled and sometimes required to
provide, such as a victory in a situation which could determine the fate of
republican government itself. Moreover, the Constitution is not meant to force
the government to protect those groups whose avowed purpose is to persecute and
restrict the liberties of other citizens. Berns truly believes that not only is
freedom of no good without civility, but that defending the speech of racists and
hatemongers is disregarding the feelings and rights of the aggrieved.
Thus, Berns proposes that the First Amendment was meant to and should
be used to prevent the deep erosion of moral standards and to set forth minimal
standards for the civility of public discourse. Tocqueville warned that the
religion which had "struck its roots deep into a democracy" must be preserved
and watched carefully " as the most precious bequest of aristocratic ages." Berns
generalizes this principle to apply to all decent habits that are required for self
-government. While he acknowledges that morality cannot be legislated, the law
can lend support to the moral tendencies of the people. In fact it is specifically
because liberal democracies are limited in the ways they may properly generate
these habits or moral dispositions that Berns feels it is crucial for the First
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Amendment to be preserved in its original role, rather than extended to protect
the licentious abuse of liberty which would be the downfall of democracy.
Of course, the ACLU believes that the unfortunate by-product of
licentiousness cannot be corrected without destroying liberty. They see Berns's
argument as an attempt or opportunity of one group of citizens to impose their
morality on the rest of society. The ACLU struggles to preserve absolute
freedom of speech because they see the first target of government suppression as
never the last. Whenever government gains the power to decide who can speak
and what they can say, the First Amendment rights of all are in danger of being
violated, as are the very foundation and principles of liberty and democracy upon
which this nation rests.
An examination of the two schools of thought on the freedom of speech
thus gives rise to an interesting observation. Both groups claim to know and
trace their beliefs to the inherent intentions of the Founding Fathers. Even more
disconcerting, perhaps, is that the conclusions of both groups are that only their
point of view will prevent the destruction of American Democracy. How is it
that the ACLU and Walter Berns can utilize the same words, the same document,
and the same history to arrive at such opposing conclusions? The answer to this
question lies in the fundamental differences between their views and philosophies
on human nature.
It is surrounding the underlying principles of liberty and order that the
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differences in philosophies can first be noticed. As was previously mentioned, a
democracy requires both liberty and order if it is to be effective. The
appropriate balance between liberty and order chosen by each school of thought,
however, is quite different. The ACLU's position is reflected in the words of
Justice Brandeis, "Those who won our independence by revolution were not
cowards, they did not fear political change. They did not exalt order at the cost
of liberty." Walter Berns, on the other hand, would subscribe to Justice Jackson's
declaration that "The choice is not between order and liberty, either liberty with
order or anarchy without either. There is danger that if the court does not
temper its doctrinal logic with a little political wisdom it will convert the
constitutional bill of rights into a suicide pact." Clearly, the ACLU's balance
swings in the favor of liberty, while Berns sees order as the absolutely essential
element. The ACLU appears to have more faith in the masses ability to protect
liberty through violence and upheaval, while Berns believes that if the people
become disorderly and chaotic all is lost--including liberty.
The free marketplace of ideas theory is another key issue on which the two
sides disagree due to conflicting views on human potential. The ACLU
subscribes to this theory that all ideas belong in the marketplace of ideas because
as Justice Oliver Wendell Holmes wrote in his famous Abrams dissent, "--the
best test of truth is the power of the thought to get itself accepted in the
competition of the market." The ACLU is confident that the truth will prevail in
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the marketplace because of their firm belief that the people are capable of
weighing arguments and making intelligent choices on the basis of the knowledge
the arguments provide.
Berns, however, is not so sure. He sees weaknesses in the masses, including
their lack of attachment to democratic and republican principles other than in
battle. Furthermore, Berns thinks that it is the responsibility of the courts to
return to their original role as "republican schoolmaster" and shape and enforce
good choices and morality for the people in order to ensure a secure base for
democracy. The ACLU believes the people will pick good government and make
wise choices in the free marketplace of ideas, while Berns contends that not only
is it not the responsibility of the people to choose good government, but also that
their ability to draw the line between liberty and license based on evolving trends
is debatable at best.
Clearly, Berns subscribes to a more negative, and in his mind realistic,
view of human nature than the ACLU. In fact, it is easy to find many similarities
\

between Berns's views and Hobbesian philosophy. Berns seems to adhere to the
Hobbesian notion that individuals give up some of their liberty when they consent
to be governed in order to escape the evils of the state of nature. The choice to
be governed then precludes absolute liberty in favor of civil order. Similarly,
according to Hobbes, one of the main purposes of good government is to provide
civil peace and security. Berns also acknowledges that humans, without the order
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of government, are prone to indulgences and selfishness that make them act
unjustly. For this reason he, like Hobbes, places the burden of imposing the
supremacy of the moral order over the people on the government. Likewise, he
would agree with Hobbes that what is unjust is to violate the first commitment to
come into civil society. Again, once man has come into civil society, order must
prevail over liberty in order to maintain a healthy democracy . Of course, this is
not to say that Berns and Hobbes do not believe in inalienable rights and
freedoms. Hobbes himself is considered the father of inalienable rights and
natural equality and liberty.
The ACLU, then, follows a more positive philosophy on human nature.
Their standard of human potential in regard to freedom of speech focuses on
man's ability to search for knowledge, reason, and most importantly, truth. The
ACLU also has faith in the people to, when necessary, forsake order in the
pursuit of liberty without losing sight of truth. They believe in the ability of
individuals to choose and enforce their own morality, and they must believe that
enough people will inherently self-enforce a positive morality to sustain good
government and free society. The manifestation of the ACLU's view on human
nature, then, is the ability of humans to continually and consistently seek for,
discover, and choose truth without guidance or limits from government.
It is interesting to note an apparent inconsistency in the reasonings of both
the ACLU and Walter Berns, however. If the ACLU has such faith and respect

•
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for the ability of the people to make good decisions, then they should have faith
in the popularly-elected government to make good decisions on the freedom of
speech. Walter Berns, on the other hand, does not have confidence in the
peoples' ability to choose good government, yet he does have confidence in the
ability of the representatives the people have chosen to draw the line between
liberty and license and provide good government.
Regardless of these apparent inconsistencies, the explanation for the beliefs
of the two schools of thoughts that theirs is the only path that will avoid the
destruction of American Democracy still lies in the fundamental differences
between their views on human nature. While both groups recognize the need for
liberty and order in an effective democracy, their beliefs surrounding the nature
and abilities of man result in different theories on the freedom of speech.

Both

the ACLU and Walter Berns would likely agree, however, that the current debate
and ensuing conclusions reached regarding the scope of free speech protection
provided under the First Amendment have the power to shape the morality of the
country and the very future of American Democracy.

